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Dear Sir,         

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT,     

24 OF 1956 (“the Act”): AJ VAN JAARSVELD & 2 OTHERS (“complainants”) v 

OVK AFTREEFONDS NO.2 (“first respondent”) AND ABSA CONSULTANTS & 

ACTUARIES (“second respondent”) 

 

[1]  INTRODUCTION 

 

1.1 The complaint concerns the distribution of a death benefit. 

 

1.2 The complaint was received by this Tribunal on 2 April 2013. A letter 

acknowledging receipt thereof was sent to the complainant on                

6 May 2013. On the same date, the complaint was forwarded to the 

second respondent giving it until 6 June 2013 to file its response. A 

response, which was forwarded to the complainants, was received from 

the second respondent on 11 June 2013. The complainants’ further 

submissions were received on 24 June 2013.  
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1.3 After reviewing the written submissions, it is considered unnecessary to 

 hold a hearing in this matter. The determination and reasons therefor 

 appear below.    

 

[2]     FACTUAL BACKGROUND 

 

2.1 The complainants are the three major sons of the late Mr AJ van 

Jaarsveld (“the deceased”), who passed away on 27 February 2012. The 

complainants are Mr AJ van Jaarsveld, Mr SJ van Jaarsveld and Mr JL 

van Jaarsveld. The complaint was lodged by their legal representative. 

The deceased was employed by the Oos Vrystaat Kaap Operations Ltd 

t/a OVK (“the employer”) until he passed away. He was a member of the 

first respondent, a registered pension fund, by virtue of his employment.  

 

2.2 Following the death of the deceased, a death benefit in the amount of 

R1 282 833.80 became available for distribution to his dependants in 

accordance with the provisions of section 37C of the Act by the board of 

the first respondent. The deceased’s beneficiary nomination form dated 

10 January 2012 reflected the following beneficiaries: 

 

  “JF van Jaarsveld (surviving spouse)  60% 

  AJ van Jaarsveld (complainant and major son) 10% 

  SJ van Jaarsveld (complainant and major son) 10%  

  JL van Jaarsveld  (complainant and major son) 10% 

  WC van Jaarsveld (complainant and major son) 10%”  

   

2.3 The board of trustees of the first respondent identified the following 

persons to be considered for the death benefit:  

 

  “JF van Jaarsveld (surviving spouse)  60% 

  AJ van Jaarsveld (complainant and major son) 10% 

  SJ van Jaarsveld (complainant and major son) 10%  

  JL van Jaarsveld  (complainant and major son) 10% 

  WC van Jaarsveld (minor son)   10%”  
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2.4 The board of the first respondent decided to distribute the death benefit 

as follows: 

 

  “WC van Jaarsveld (minor son)   10% of the benefit 

     The three complainants    R50 000 each of the benefit 

 Mrs JF van Jaarsveld (surviving spouse) The balance of the benefit”   

 

2.5 The board has made payment of the full benefit allocated to the minor 

son of the deceased and a portion of the benefit allocated to the 

surviving spouse. The complainants objected to the above mentioned 

board’s proposed distribution and requested it to allocate 10% of the 

benefit to each complainant. Following the meeting that was conducted 

on 31 March 2013 to discuss the complainants’ financial dependency, 

the board advised them that should they fail to provide it with evidence of 

their financial dependency on the deceased, it will distribute the death 

benefit in the following manner:    

 

  “WC van Jaarsveld (minor son)  10% 

   JF van Jaarsveld (surviving spouse) 90%” 

 

[3] COMPLAINT 

 

3.1 The complainants are aggrieved with the decision of the board to award 

a larger portion of the death benefit to the surviving spouse, who is their 

stepmother, as mentioned in paragraph 2 above. They submit that not a 

single motivation was advanced by the board as to why the surviving 

spouse had been awarded a greater benefit. They submit that the 

deceased’s nomination form of January 2012 is proof that all the 

beneficiaries nominated were dependent on him until his death in 

February 2012. Since no circumstances existed to deviate from the 

nomination by the deceased, a proper execution of the board’s discretion 

should have resulted in the board following the will of the deceased as 

expressed in his nomination form.    
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3.2 Therefore, the complainants request this Tribunal to order that each 

complainant be awarded 10% of the benefit as intended by the 

deceased, alternatively to confirm that each one of them is to receive 

R50 000.00 as per the initial decision of the board.  

   

[4] RESPONSE 

 

4.1 The second respondent submitted a response in its capacity as the 

administrator of the first respondent. The second respondent confirmed 

the factual background as summarised above.  

 

4.2 According to the second respondent, the board decided to validate its 

thought process and referred the matter to it to assist in its capacity as 

consultant to the first respondent. It reviewed the case in totality to 

ensure that the thought processes applied by the trustees were indeed 

correct. The board decided in the interim to revoke the original 

distribution decision taken on 28 November 2012 to avoid creating 

benefit expectations amongst some or all beneficiaries of payments. 

 

4.3 The second respondent submitted that the information obtained from the 

surviving spouse, Mrs E Greef (“deceased’s former spouse”) and minor 

son was at its disposal. It reviewed the information and was satisfied with 

the information presented. It then requested, on behalf of the board, that 

the complainants should also submit evidence of financial dependency, if 

applicable, through their legal representative. The second respondent 

further submitted that given the fact that this information was not 

forthcoming, it then requested the complainants and their legal 

representative to attend a meeting during which the financial 

dependency of the complainants would be discussed. The meeting was 

conducted on 31 March 2013 and the complainants and their legal 

representative, its representative and the employer’s human resources 

manager were present. The employer’s human resources manager was 
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mandated by the board to investigate the financial dependency status of 

the complainants on its behalf. The discussions revealed that only one of 

the three complainants namely, SJ van Jaarsveld, could potentially be 

financially dependent. The human resources manager irrespectively 

requested all three complainants to provide the board with proof of 

financial dependency, should they be of the view that they were indeed 

financially dependent on the deceased. 

 

4.4 The second respondent submitted further that it agreed with the 

employer’s human resources manager to inform the board that based on 

these discussions, no further payments should be made until such time 

as written proof quantifying the dependency status of the three 

complainants was obtained. The board decided to withhold further 

benefit payments until the earliest of the date of delivery of such 

information or expiry of the 12 month period allowed in which to 

investigate death claims, i.e. 16 August 2013. This has subsequently 

been followed up on a number of occasions with the complainants’ legal 

representative, without success.  

 

4.5 The second respondent submitted that the board currently still awaits 

proof of financial dependency regarding the complainants. The current 

information at the disposal of the board indicates that the only financial 

dependants to the deceased were the surviving spouse and minor son. 

Should no evidence of financial dependency be provided by the 

complainants prior to the expiry of the 12 month waiting period, the 

board will distribute the death benefit in the following manner: 

 

  “WC van Jaarsveld (minor son)  10% 

   JF van Jaarsveld (surviving spouse) 90%” 

 

4.6 The second respondent submitted that the deceased’s former spouse 

was not financially dependent on him. The board is of the opinion that 

the above distribution will provide appropriately for the identified financial 

dependants.   
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[5] DETERMINATION AND REASONS THEREFOR 

 

5.1 The issue for determination is whether or not the decision of the board of 

the first respondent to allocate the death benefit contrary to the 

deceased’s beneficiary nomination form should be set aside.  

 

5.2 The payment of death benefits is regulated by section 37C of the Act, 

read in conjunction with the definition of a dependant in section 1. The 

primary purpose of this section is to protect those who were financially 

dependent on the deceased during his lifetime. In effect, section 37C 

takes precedence over the freedom of testation of the deceased. It is the 

board’s responsibility when dealing with the payment of death benefits to 

conduct a thorough investigation to determine the dependants, to 

thereafter decide on an equitable distribution and finally to decide on the 

most appropriate mode of payment of the benefit. 

 

5.3 A dependant is defined in section 1 of the Act as follows:  

 

  “dependant”, in relation to a member, means - 
 

(a) a  person  in respect of whom the member is legally liable for   
maintenance; 

 
(b) a person in respect of whom the  member is not legally liable 

for maintenance, if such person - 
 

(i) was,  in  the  opinion of  the board, upon the death of 
the  member in fact dependent on the member for 
maintenance; 

 
(ii) is the spouse of the member; 

 
(iii) is  a  child  of  the  member,  including a posthumous 

child,   an   adopted   child  and  a  child  born  out  of 
wedlock. 

 
(c) a   person   in   respect   of  whom  the  member  would  have 

become  legally  liable  for maintenance, had the member not 
died.”   

 

5.4 The submissions show that the board of the first respondent accepted 

that the complainants and the deceased’s minor son are the dependants. 
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The board correctly identified the complainants as well as the minor son 

as the deceased’s dependants. The complainants and the minor son 

qualified as legal dependants in terms of section 1(b)(iii) of the definition 

in the Act. The deceased’s surviving spouse was also correctly identified 

as his legal dependant as set out in section 1(b)(ii) of the definition in the 

Act. Therefore, the deceased’s dependants were correctly identified by 

the board of the first respondent.  

 

5.5 The next duty of the board is to decide on an equitable distribution 

between the identified dependants. The complainants submitted that the 

board of the first respondent ought to have distributed the death benefit 

in accordance with the deceased’s beneficiary nomination form by 

allocating 10% of the benefit to each of them. The nomination form is 

only a guide to the trustees. Hussain J, in Mashazi v African Products 

Retirement Benefit Provident Fund [2002] 8 BPLR 3703 (W), at 3705J – 

3706B, observed the impact of a nomination form as follows: 

 

“Section 37 of the Act was intended to serve a social function. It was enacted to 

protect dependency, even over the clear wishes of the deceased. The section 

specifically restricts freedom of testation in order that no dependants are left 

without support. Section 37(C)(i) specifically excludes the benefits from the 

assets in the estate of a member. Section 37(C) enjoins the trustees of the 

pension fund to exercise an equitable discretion, taking into account a number 

of factors. The fund is expressly not bound by a will, nor is it bound by the 

nomination form. The contents of the nomination form are there merely as a 

guide to the trustees in the exercise of their discretion.” 

 

5.6 On the facts of the present case, the board accepted that the 

complainants were nominees in terms of the beneficiary nomination form 

dated 10 January 2012. However, nomination is one of the factors that 

must be taken into account by the board, but it is not bound by the 

nomination form (see Mashazi v African Products Retirement Benefit 

Provident Fund supra). Therefore, the board of the first respondent was 

correct by not rigidly adhering to the deceased’s beneficiary nomination 

in the distribution of death benefit.  
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5.7 This Tribunal confirmed in Sithole v ICS Provident Fund & Another 

[2000] 4 BPLR 430 (PFA), at paragraphs 24 and 25, that when making 

an equitable distribution amongst dependants the board of trustees has 

to consider the following factors: 

 

  • The age of the dependants; 

  • The relationship with the deceased; 

  • The extent of dependency; 

• The wishes of the deceased placed either in the nomination 

form and/or his last will; and 

• financial affairs of the dependants including their future earning 

capacity potential.     

 

 5.8 In the present matter, equity requires that the needs of all the 

deceased’s dependants must be considered with reference to all the 

relevant considerations that have to be taken into account by the board. 

In circumstances where the needs of one beneficiary are far greater than 

the needs of other beneficiaries, the board would be acting reasonably in 

allocating a greater portion of the death benefit or even allocating the 

entire death benefit to one beneficiary provided all the above mentioned 

relevant considerations are taken into account.   

 

 5.9 The board initially decided to distribute 10% to the minor son, 

R50 000.00 to each complainant and the balance to the surviving 

spouse. The complainants objected to this proposed distribution and 

requested the board to allocate 10% of the benefits to each one of them. 

The board subsequently revoked its earlier distribution decision. The 

board then requested the complainants to furnish evidence of financial 

dependency on the deceased, failing which, it will allocate 10% of the 

benefit to the minor son and 90% to the surviving spouse. The board has 

not provided this Tribunal with critical factors it took into account in 

awarding the greater portion of the death benefit to the surviving spouse. 

The board has also not explained what led to the change in its original 
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decision. It appears that the board’s decision was made without these 

critical factors. It follows that the board did not conduct a proper 

investigation regarding the level of dependency, the age of the 

dependants, the wishes of the deceased, current financial affairs and 

future earning capacity of the dependants. Therefore, the board fettered 

its discretion by not taking into account all the relevant factors in the 

distribution of the death benefit. 

 

 5.10 In light of the above, the board of the first respondent must be ordered to 

conduct a thorough investigation into all the relevant factors that must be 

taken into account when distributing a death benefit and re-exercise its 

discretion in terms of the Act.    

 

[6] ORDER 

 

6.1 In the result, the order of this Tribunal is as follows:  

 

6.1.1 The decision of the board of the first respondent regarding the 

distribution of the deceased’s death benefit is set aside;  

 

6.1.2 The matter is remitted to the board of the first respondent to 

investigate and re-exercise its discretion in terms of section 37C 

of the Act, within eight weeks of this determination; and 

 

6.1.3 The board of the first respondent is directed to serve a copy of its 

decision together with reasons to all parties and this Tribunal, 

within one week of making its decision.    

 

DATED AT PRETORIA ON THIS 28TH DAY OF OCTOBER 2013 
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____________________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 

 

 

 

 

 

 

Section 30M filing: High Court 
Complainants represented by Eugene Attorneys 
Respondents unrepresented  

   


